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in this issue: Eviction
Correct preparation of the ‘5-Day Notice’
by Sandra Sklamberg, Esq.

Landlords and property managers
are often their own worst enemies re-
garding the crucial task of properly pre-
paring a ‘5-Day Notice.’

Landlords and/or property managers
often make mistakes in preparing or serv-
ing the notices that terminating a ten-
ancy requires. Those mistakes lead to
losing in court and having to start over
again with a new notice and a new case.
That requires spending money and tak-
ing time to get a tenant.

This article addresses some of the
issues related to notices to terminate a
tenancy under Illinois law, as well as
some tips for successfully bringing an
eviction lawsuit.

Illinois law

Illinois law provides clearly and suc-
cinctly what a 5-Day Notice should
state. Under 735 Ill. Comp. Stat. 5/9-209:
“A landlord or his or her agent may,

any time after rent is due demand
payment thereof and notify the ten-
ant, in writing, that unless payment
is made within a time mentioned in
such notice, not less than 5 days
after service thereof, the lease will
be terminated.

If the tenant does not pay the rent due
within the time mentioned in such no-
tice, the landlord may consider the
lease ended, and sue for the posses-
sion under the statute in relation to
forcible entry and detainer, or main-

tain ejectment without further notice
or demand.

A claim for rent may be joined in the
complaint, and a judgment obtained
for the amount of rent found due, in
any action or proceeding brought, in
an action of forcible entry and de-
tainer for the possession of the leased
premises, under this Section....

“Only FULL PAYMENT of the rent de-
manded in this notice will waive the
landlord’s right to terminate the lease
under this notice, unless the land-
lord agrees in writing to continue the
lease in exchange for receiving par-
tial payment.”

Proper content of a 5-Day Notice

Therefore, under Illinois law, the 5-
day notice should state:
1) the names of the tenants who signed

the lease;
2) a statement as to the exact amount of

past due rent;
3) the correct description of the property;
4) that the tenant is given 5 days to pay

the amount due; and
5) that only full payment of the rent

waives a landlord’s right to terminate
the lease.
Landlords and property managers of-

ten err in preparing a 5-Day Notice by:
1) adding late charges to the past due

rent;
2) adding attorneys’ fees to the past due

rent;
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3) adding an unpaid security deposit
to the past due rent;

4) adding any other unpaid item to the
amount owed in the 5-Day Notice; and

5) not giving 5 full days to pay the
amount stated.
Landlords and property managers

must remember that a 5-Day Notice can
only demand unpaid past due rent. Oth-
erwise, there is a risk that the court will
dismiss the case based on a faulty notice.

Remember, an attorney can always
add late fees, attorneys’ fees (if provided
for in the lease), or other unpaid charges
in the eviction lawsuit, even if the 5-day
notice does not state these charges.

All 5-Day Notices also should con-
tain the language “only full payment as
stated above.” Hence, the landlord then
can accept partial payments and still pro-
ceed with an eviction.

Further, landlords should remember
that the tenant has five days to pay the
amount stated; the time period begins
the first day after service of the notice.
Notices must be signed correctly by the
agent or landlord, and the affidavit of
service — how the notice was served
— must be properly filled out, signed,
and notarized before the court.

Service of the notice

Illinois law also states how the 5-Day
Notice must be properly served. 735 Ill.
Comp. Stat. 5/9-211 states that service
of the notice can be made by:
1) delivering a copy to the tenant, or by

leaving it with a person of the age of
13 years or older residing on or in
possession of the premises;

2) by sending a copy of the notice to the
tenant by certified or regular mail with
return receipt from the addressee; and

3) in case no one is in the actual posses-
sion of the premises, then by posting
the same on the door of the premises.

Avoiding a defense to service of the notice

When a landlord or property manager
testifies in court as to service of the 5-Day
Notice, it is common for a tenant to raise

the defense that he or she never received
the notice, or that he or she received the
notice but was not given a full five days
in which to pay the past due rent before
the landlord or property manager filed
the lawsuit. In this event, the court will
listen to the testimony of the person who
served the notice, as well as of the ten-
ant to determine if the notice was prop-
erly served or if the lawsuit was timely.

To avoid the potentially successful rais-
ing of the defense to service of the no-
tice, the landlord or the landlord’s agent
should personally hand the tenant the
notice.

Although Illinois law allows for mail-
ing the notice, unless the landlord re-
ceives the return receipt back from the
post office signed and dated by the ten-
ant to whom it is addressed; then the
court cannot determine exactly when the
tenant received the notice. Properly brin-
ing an eviction action requires filing it
at least one day after the statutory no-
tice period expired.

Posting a notice on the premises’
door also can be a problem because a
notice can fall off the door or there can
be confusion as to whether someone
actually possesses the premises.

To avoid problems with posting no-
tices, it is a good idea for leases to state
clearly that notices can be served by
posting on the door of the premises if
no one answers after the landlord or the
landlord’s agent knocks three times.

Another tip to circumvent a tenant’s
defense to service of the notice is to have
a third party accompany a landlord or
the landlord’s agent when the notice is
served; therefore, there is a greater likeli-
hood that the court will find the land-
lord to be more credible than the tenant.

30-day notices

Illinois law also allows terminating
a tenancy with a ‘30-Day Notice.’ The
30-Day Notice is appropriate where the
tenancy is month-to-month because it
is not a written lease.

Under Illinois law, the 30-Day Notice

states a demand for possession with-
out giving a reason. It should state the
named tenant, describe the property,
and provide that the tenancy will be ter-
minated after 30 days.

The 30-Day Notice can be served the
same as the 5-Day Notice except that it
is crucial to serve that notice more than
30 days before the tenancy expires.

In other words, if the tenancy termi-
nates on June 30th, then the landlord or
the property manager must give the ten-
ant the 30-Day Notice by May 31st.
Hence, 30-Day Notices must be served
to the tenant no later than the last day
of the preceding month.

Summary

In summary, a landlord who wishes
to evict a non-paying delinquent tenant
must follow a two-step process to suc-
cessfully prevail in court:
1) proper preparation of the 5-Day No-

tice or 30-Day Notice; and
2) proper service of the notice.

When the landlord or property man-
ager correctly complies with these re-
quirements, he or she should prevail in
court in most cases.  Landlords and/or
property managers also should remem-
ber to bring fully executed 5-Day No-
tices to court — each notice should be
fully filled out and signed and notarized,
including the affidavit as to service —
before presentation to the court.

The landlord also should remember to
have all witnesses to service present in
court so that the judge can determine
that the notice was properly served.

Sandra Sklamberg is an attorney prac-
ticing real estate and landlord/tenant
law in Illinois for over 24 years.

This article is intended by the author as
general law and is not to be used as
legal advice for every situation; a
person’s legal situation is unique and
further information and/or analysis may
be necessary before any person can pro-
ceed to action in his/her legal problem.
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Editorial BoardSection 8
Rent subsidy discontinued
Citation: Singletary v. Hernandez, Supreme Court of New York, Kings County,
No. 41644/04 (2005)

Supplemental Security Income was
Singletary’s sole income source. Based
on that limited income, she received a
Section 8 rent subsidy from October
1994 through December 1999.

The stated reasons for discontinu-
ing the subsidy in 1999 were that
Singletary did not allow an annual in-
spection of her apartment in August
1999 and did not request a hearing after
being mailed a notice of termination and
a notice of default.

Rockhull Redevelopment Associa-
tion, LP was the lessor of Singletary’s
apartment. Hernandez was the chairper-
son of the New York City Housing Au-
thority (NYCHA).

The NYCHA administered the Sec-
tion 8 housing program under which
Singletary received the subsidy. As the
program administrator, the NYCHA paid
rent subsidies to participating landlords
on participating tenants’ behalf.

The NYCHA also was the agency
that mailed Singletary the inspection
notice, the termination notice, and the
notice of default.

In December 2004, Singletary filed a
lawsuit against Hernandez and Rock-
hull. Singletary sought a judgment that
would have reversed the subsidy’s dis-
continuation and retroactively restored
the subsidy to the 1999 discontinuance
date.

Alternatively, Singletary asked for a
judgment that would have required the
NYCHA to serve her with a proper ter-
mination notice and hold a nonjudicial
hearing as to the validity of the deci-
sion to discontinue the subsidy.

Singletary also requested a court or-
der that would have prevented Rockhull
from pursing a housing court remedy
based on Singletary’s nonpayment of

rent. Singletary asked that such an or-
der be effective until her eligibility for a
subsidy was determined.

The court granted Singletary’s re-
quest as to any legal action by Rockhull
to hold her liable for nonpayment of
rent. However, the court’s grant was
conditioned on Singletary retroactively
paying $56 per month in rent back to
December 2004.

In the litigation regarding Single-
tary’s entitlement to a subsidy, Single-
tary testified that she never received
the legally-required inspection notice,
the follow-up notice, and the termina-
tion and default notice letters because
the NYCHA sent them to an incorrect
address.

In addition to asserting that she
never received the aforementioned no-
tices, Singletary claimed that the NYCHA
had notice of the address at which she
received mail. Singletary further alleged
that she did not learn that the subsidy
terminated until July 2001.

Based on Singletary’s credible proof
that the NYCHA incorrectly addressed
the notices, the court ruled that
Singletary timely filed her claim against
Hernandez even though she did not
comply with the legal requirement of fil-
ing such lawsuits within four months of
receiving a default notice.

The court reasoned that the evi-
dence that the notices were addressed
incorrectly was adequate to rebut the
presumption that Singletary received
the default notice.

In addition to excusing the delay in
filing the lawsuit, the proof that the
notices were addressed incorrectly
was also evidence of the NYCHA not
providing the pre-deprivation notice
that was required before discontinu-
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Rent Reduction
Cutting back doorkeeping services justified reducing rent
Citation: Vallejo Street Company v. San Francisco Residential Rent Stabilization and Arbitration Board, Court of Appeal
of California, First Appellate District, Div. Five, No. A108829 (2005)

Vallejo Street Company (VSC) owned
a 53-unit residential apartment building
in San Francisco. Fong managed the
building.

In 2002, some tenants in VSC’s build-
ing filed petitions that sought rent re-
ductions based on cutbacks in
doorkeeping services. The tenants filed
those petitions with the San Francisco
Residential Rent Stabilization and Arbi-
tration Board (the board).

The petitions prompted a nonjudi-
cial hearing before an administrative law
judge (ALJ). The ALJ determined that
eliminating the doorkeeping services
during daytime hours substantially re-
duced the services, including security,
that the tenants received.

Based on finding that the level of
services was substantially reduced,
the ALJ awarded the petitioning ten-
ants a $200 per month reduction in
their base rents.

The ALJ made the reduction retro-
actively effective to either the date that
VSC terminated the daytime doorkeep-
ers or the date that a petitioning ten-
ant moved into the building after
those terminations.

In an appeal of the ALJ’s decision,
VSC and Fong claimed that the ALJ
erred as to the value that was placed on

the discontinued services. VSC and
Fong also challenged the decision to
order a uniform $200 monthly rent re-
duction rather than basing any reduc-
tion on a percentage of each petition-
ing tenant’s rent.

Additionally, VSC and Fong alleged
that the ALJ did not properly consider
the value of the services that VSC added
after terminating the daytime doorkeep-
ers. Those services included hiring a
daytime onsite manager.

After the Board denied VSC and
Fong’s appeal, VSC and Fong filed a
lawsuit that requested a judicial order
that would have set aside the granted
rent reduction. The trial court denied
VSC and Fong’s request for the judi-
cial order.

VSC and Fong then filed an appeal
that challenged the trial court’s judg-
ment.

DECISION: Affirmed.

The appellate court (the court) de-
termined that reducing the rent in re-
sponse to the reduction in services
accorded with the board’s purpose of
protecting tenants from excessive rent
increases. In this case, the increase
consisted of paying the same rent for
an apartment in a building that had a

reduced level of service.
The court also reasoned that the

board properly based the rent reduction
on the tenants’ evidence regarding the
eliminated services’ value. Those ser-
vices included screening visitors, help-
ing tenants with packages, and assist-
ing with parking issues.

Further, the evidence supporting
the across-the-board reduction showed
that the board’s decision was not ar-
bitrary and capricious. Also, there was
no indication that the board abused
its discretion by not basing a reduc-
tion on a percentage of each tenant’s
rent.

The fact that the tenants sought a
rent reduction based on reduced ser-
vices did not make the dispute with VSC
and Fong a rental contract dispute as to
which the board lacked authority.

The nature of the dispute was if ter-
minating the daytime doorkeepers re-
sulted in VSC charging excess rent.
An allegation of excess rent was an
issue clearly within the board’s juris-
diction.

see also: Golden Gateway Center v.
San Francisco Residential Rent
Stabilization & Arbitration Board,
73 Cal. App. 4th 1204 (1999).

ing the Section 8 assistance.
Further, Singletary’s delay in filing

the lawsuit did not entitle the NYCHA
to any relief. The delay was reasonable
due to both Singletary’s belated discov-
ery that the subsidy had discontinued
and her uncertainty as to the procedure
for challenging that discontinuation.

In addition, any difficulty that the
NYCHA had in assembling its proof re-

lated to sending the required notices
was unrelated to the delay in filing the
lawsuit.

Most importantly, the court ruled that
NYCHA’s failure to show that it met the
applicable legal requirements regarding
the discontinuation-related notices re-
quired reversing the discontinuation of
Singletary’s Section 8 subsidy.

As to Singletary’s rent liability to

Rockhull, the court directed the NYCHA
to pay Rockhull any unpaid back rent
that was attributable to terminating
Singletary’s subsidy and was required
to retain Singletary’s tenancy retroac-
tive to the date of discontinuance.

see also: Williams v. New York City
Housing Authority, 975 F. Supp. 317
(1997).
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Security Deposit
Tenant awarded double damages
Citation: Bacon v. Atlas Home Corp., Court of Appeals of Ohio, Ninth Appellate District, Summit County, C.A. No. 22471
(2005)

In September 2004, Bacon moved out
of the residence that he had leased from
Atlas Home Corp. After moving out,
Bacon sent Atlas a letter in which he
requested that Atlas return his $1,000
security deposit.

When the parties met a few weeks
later, Atlas told Bacon that it was not
going to return the deposit and would
contact Bacon once Atlas determined
the extent of the damages to the resi-
dence. During the month that fol-
lowed the lease’s termination, Atlas
did not provide a written notice of
itemized deductions and/or any por-
tion of the deposit.

In October 2004, Bacon filed a small
claims court lawsuit. The relief that Ba-
con sought included a return of his se-
curity deposit and statutory damages
under Ohio Rev. Code Section 5321.16.
The landlord responded by asserting
that Bacon was liable for damages to
the residence.

The small claims court awarded Ba-
con the full amount of his deposit.
However, the small claims court did
not award the requested statutory
damages.

Atlas noted that it did not have legal
representation at the small claims court
hearing and asked that Bacon’s case be
transferred to a traditional trial court.
The small claims court granted Atlas’
request, and the trial court held a trial.

Determining that Atlas had shown

that Bacon was liable for $300 in dam-
ages, the trial court awarded Bacon $700
of his $1,000 deposit. The trial court also
denied Bacon’s requests for the statu-
tory damages and attorneys’ fees.

Bacon filed an appeal in which he
challenged the decision to not award
him statutory damages and attorneys’
fees.

DECISION: Reversed.

The appellate court determined that
the trial court’s conclusion that Atlas
did not comply with Ohio Rev. Code
Section 5321.16(B) entitled Bacon to the
requested damages and fees.

Atlas’ violations consisted of not
providing a written itemized list of de-
ductions from the security deposit and
not returning the remainder of the secu-
rity deposit within 30 days of the lease’s
termination and Bacon’s delivery of
possession of the residence.

In addition, a prior court opinion es-
tablished that a landlord who wrong-
fully withheld some of a security deposit
was liable for damages equal to twice
the wrongfully withheld amount and
reasonable attorneys’ fees.

Another court opinion established
that the term “amount wrongfully with-
held” meant the amount that the land-
lord owed to the tenant over and above
any deduction that the landlord could
make.

Requiring a written itemized list of

deductions meant that the meeting at
which Atlas told Bacon that Atlas was
keeping the security deposit and
holding Bacon liable for the deter-
mined damages lacked any legal sig-
nificance.

In addition, it was established that
Ohio Rev. Code Section 5321.16(C) re-
quired awarding a tenant the statutory
damages and attorneys’ fees if a land-
lord wrongfully withheld some of a se-
curity deposit. In this case, the statu-
tory damages were $1,400, which was
double the $700 from the deposit to
which Bacon was entitled.

Although Bacon was clearly entitled
to double the amount that he was owed
from the deposit, the case had to be re-
turned to the trial court to determine
what amount constituted the reasonable
attorneys’ fees to which Bacon was en-
titled. Doing so ensured that Atlas was
only held liable for the attorneys’ fees
that related to Bacon’s deposit claim
under Ohio Rev. Code Section
5321.16(C).

see also: Smith v. Padgett, 513 N.E.2d
737 (1987).

EDITOR’S NOTE:
This case illustrates the impor-
tance of complying with land-
lord-tenant law. Untimely docu-
menting damages and not return-
ing $700 from a security deposit
resulted in a landlord having to
pay a $1,400 judgment, the ten-
ant’s reasonable attorneys’ fees,
and (most likely) thousands of
dollars of fees to the landlord’s
own attorney.

E-News Alerts
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Bremer rented an apartment at an Illi-
nois senior living center that Leisure
Acres-Phase II Housing Corporation
owned.

In February 2001, Bremer injured her
left arm and shoulder when she slipped
and fell on ice on a concrete walkway
that was outside her apartment. The
walkway was entirely within the apart-
ment complex’s property lines and con-
nected Bremer’s apartment to the
complex’s parking lot.

Bremer subsequently filed a lawsuit in
which she alleged that her fall was attrib-
utable to allowing a dangerous unnatu-
ral accumulation of ice. Bremer also as-
serted that Leisure Acres was liable for
not meeting the assumed duty to prop-
erly remove the ice from the walkway.

Leisure Acres and the Robert Cot-
tingham Property Management Com-
pany (collectively “the defendants”)
asked the trial court for a judgment
without a trial. The defendants argued
that the Snow and Ice Removal Act (the
Act), 745 Ill. Comp. Stat. 75/1 et seq.
(2002) precluded holding the defen-
dants liable.

The defendants argued that the Act
granted immunity from liability to an
owner of residential property that either
removed snow and ice from the side-
walks that abutted its property or that
tried to remove that snow and ice. That
immunity applied to claims that related
to injuries that resulted from negligence
that related to that effort.

The trial court granted the defen-

dants’ request for a judgment without a
trial.

Bremer then filed an appeal that
challenged the grant of the defendants’
request.

Eviction
Trespass charge does not entitle tenant to relief
Citation: Lynn v. Desiderio, 3rd U.S. Circuit Court of Appeals, No. 04-4070 (2005)

The 3rd U.S. Circuit has jurisdiction over Delaware, New Jersey, Pennsylvania, and the U.S. Virgin Islands.

An accrual of approximately $400 in
back rent prompted the Bethlehem (Pa.)
YMCA to write Lynn a letter in February
2002. That letter stated that the YMCA
would evict Lynn if he did not pay the
back rent by March 2, 2002.

Lynn did not pay the back rent, and
YMCA staff members and police offic-
ers came to his room to demand that he
move out.

Lynn’s refusal to leave prompted the
officers to enter the room and arrest him
on a charge of defiant trespass. Lynn’s
inability to make bail resulted in his in-
carceration until his preliminary hearing
50 days later.

The magistrate who presided over

the preliminary hearing dismissed the
defiant trespass charge, charged Lynn
with disorderly conduct, and sentenced
him to time served.

Lynn then filed a civil rights lawsuit
that included a claim that the arresting
officer and the YMCA staff had vio-
lated rights that 42 U.S.C.S. Section
1983 protected.

The trial court granted the arrest-
ing officer’s request to dismiss the
lawsuit. The trial court concluded that
Lynn had not stated a claim for which
relief could have been granted be-
cause dismissing the defiant trespass
charge was not a reversal of a con-
viction or a sentence on direct ap-

peal that granting the requested re-
lief required.

Consequently, Lynn filed an appeal
that challenged the grant of the request
to dismiss the lawsuit.

DECISION: Affirmed.

The appellate court determined that
Lynn could not have prevailed be-
cause a judgment in his favor would
have necessarily implied that he was
improperly convicted of disorderly
conduct. That implication would have
been improper because there was no
conviction that was reversed on ap-
peal, expunged, declared invalid, or
questioned.

Negligence
Snow and Ice Removal Act precludes liability for icy sidewalk
Citation: Bremer v. Leisure Acres-Phase II Housing Corp., Appellate Court of Illinois, Third District, No. 3-05-0112
(2006)

CASE NOTE:
A judgment for a landlord in a ten-
ant’s slip and fall negligence law-
suit was partially based on the pub-
lic policy behind the Snow and Ice
Removal Act, which provided limit-
ed immunity from liability as to
snow and ice removal from side-
walks. That policy was created to
support safer sidewalk conditions
by promoting property owners’ ef-
forts to remove snow and ice.
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Landlord not liable for fire
Citation: Lopez v. Peoples Self-Help Housing Corp., Court of Appeal of California, Second Appellate District, Division Six
(2006)

Lopez and her husband rented a
third-floor apartment from Peoples
Self-Help Housing Corporation
(PSHHC), a nonprofit corporation that
provided low income families afford-
able housing.

In the early morning hours on Nov.
30, 2000, the Lopezes discovered that
a loveseat in their living room had
caught fire. Their efforts to extinguish
that fire failed.

By the time that the Lopezes woke
their two children up and brought them
to the living room, the fire was blocking
the apartment’s only exit, the front door
was on fire, and the living room was fill-
ing with smoke.

Lopez returned to a bedroom with the
children, and her husband stayed in the
living room for the apparent purpose of
extinguishing the fire. Neither of them
called 911 or tried to use the fire hose
that was in the building’s hallway near
their apartment’s front door.

The building’s onsite maintenance
man reported that the fire hose on the
first floor had burst or was leaking when
he arrived on the scene. He also stated
that other tenants were trying to use the
second floor’s fire hose, which only pro-
duced a small amount of water before
stopping entirely and perhaps bursting.

The maintenance man further noted
that a third hose was working but that
he had to turn it off when the two men

who were holding it lost control of it.
A sheriff’s deputy arrived on the

scene before the fire department and
ordered the residents who were trying
unsuccessfully to operate the fire hoses
to evacuate. The deputy also reported
that one of the hoses only produced a
trickle of water.

Firefighters arrived roughly 45 min-
utes after the Lopezes discovered the
fire. By that time, the living room and
the kitchen were fully engulfed in
flames. In addition, the apartment’s front
door had burned through and its win-
dows were blown out. Further, Lopez’s
husband and one of the children died in
the fire.

The firefighters quickly extinguished
the fire, but noted that entering the apart-
ment would have required protective
gear and a breathing apparatus.

An investigation revealed that a
space heater igniting nearby furniture
was the fire’s cause.

Lopez filed a wrongful death lawsuit
that alleged that PSHHC and the com-
pany that managed the building were
negligent as to maintaining the fire
hoses.

An expert who testified on Lopez’s
behalf stated that her husband and the
child’s deaths were attributable to the
rapidly growing fire blocking the only
exit. The expert also opined that, had
the fire hoses worked properly, water

from the hoses would have mitigated
the flames enough to allow the family to
escape.

PSHHC presented evidence that the
entire family would have survived if they
either left the apartment when they first
discovered the fire or closed themselves
in one of the two bedrooms. PSHHC also
argued that, even if the fire hoses
worked properly, the neighbors could
not have extinguished the flames.

In addition, there was no evidence
that any fire hose or hose cabinet-re-
lated problems existed in the period be-
tween PSHHC acquiring the apartment
building and the fire in the Lopezes’
apartment. However, there was also evi-
dence that the inspections of the hoses
was limited to looking through the cabi-
nets’ glass doors to see if the hoses had
any obvious problems.

CASE NOTE:
Although a landlord was found not
to be liable as to an apartment
building’s ineffective fire hoses, the
landlord contracting with a third
party to service the building’s fire
suppression equipment did not shift
the burden of reasonable care from
the landlord to the third party. The
duty to ensure that the necessary
safety measures were taken was
n o n d e l e g a b l e .

DECISION: Affirmed.

The fact that the Act referred to a
“sidewalk” and Bremer’s amended com-
plaint alleged that she fell on a “walk-
way” did not preclude applying the Act
to this case. The walkway, which was a
concrete walk for passengers that went
between the apartment building and the
building’s parking lot, was a sidewalk

within that term’s usual meaning.
Further, the Act’s references to side-

walks that “abut property” did not ren-
der the Act inapplicable if the relevant
sidewalk was located entirely within a
residential property owner’s realty.

The Act’s clear intent to protect own-
ers of residential property who tried to
remove snow and ice from sidewalks that

abutted the residence or residential prop-
erty plainly showed that the Act applied
to any sidewalk that either reached or
touched a residence or generally bor-
dered residential property.

see also: Boaden v. Department of
Law Enforcement, 664 N.E.2d 61
(1996).
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On a similar note, the building’s
hoses were made of linen at the time of
the fire — even though that type of
hose had not been manufactured for
roughly 40 years — and polyflex hoses
were the industry standard for at least
15 years.

Based on a jury verdict that PSHHC
was not negligent, the trial court en-
tered a judgment for PSHHC. In an ap-
peal that challenged that judgment,
Lopez claimed that the court erred by
not instructing the jury that PSHHC
could not escape liability for any fail-
ure to maintain the fire hoses.

DECISION: Affirmed.

The appellate court (the court) con-

cluded that the trial court’s instructions
to the jury adequately communicated
that a landlord was obligated to use “or-
dinary care” in keeping property reason-
ably safe and could not be held liable
for dangerous conditions of which the
landlord reasonably lacked knowledge.

The instructions also sufficiently
told the jury that PSHHC could not del-
egate the duty to maintain the fire hoses
to either the contractor that PSHHC
hired to service the fire suppression
equipment in the building or to any
other third party.

The court also concluded that any
errors in the jury instructions were harm-
less and did not entitle Lopez to any
relief. The record showed that PSHHC

acted responsibly considering the in-
formation that they had and, that the
building passed every fire code inspec-
tion that was conducted during
PSHHC’s ownership.

Further, the trial court’s judgment was
valid because the record of the proceed-
ings supported the conclusion that the
failure to maintain the fire hoses was
not a substantial factor in the husband
and the child’s deaths. There was ample
evidence that the Lopezes could have
extinguished the fire in its early stages,
summoned assistance, or retreated to a
safe place.

see also: Soule v. General Motors
Corp., 8 Cal. 4th 548 (1994).

Letter From the Editor
“Ask the expert” submissions

Dear Readers:

As some of you know, I recently assumed responsibility for producing Quinlan Publishing’s six landlord tenant state
reporters.

The real estate lawyers who write the articles are one of my most valuable resources. Their submissions are always
excellent, they have told me that they focus on writing about topics that landlords in their states face, and they purpose-
fully avoid “legalese” in the articles.

In the interest of making the reporters even more useful to our readers, I am starting an “Ask the Expert” column. That
column will consist of answers to questions that the readers send to me at jmstahl@quinlan.com.

Because the column will run in all six reporters, it would be helpful if the questions were of a general nature and did not
involve specific state law questions.

Queries could be about the valid and invalid bases for an eviction, safety precautions that landlords should take, the
ways that landlords can attract the “best” tenants, and the types of cost-savings devices that landlords can implement.

Again, the bulletins are designed to help our readers manage their rental property.

However, I must also remind you, the reader, that nothing contained in the bulletins, including the lawyers’ articles, can
be construed as legal advice.

These reporters are designed to provide guidance regarding the legal issues that property managers face, and it’s
strongly advised that you consult a property lawyer if you are involved in actual or potential litigation.

Thank you again for subscribing to the reporter. Please feel free to email me with any thoughts, concerns, or
suggestions.

Sincerely yours,

John M. Stahl, Esq.
Editor in Chief of Landlord Tenant Publications
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